CEO 23-2 — March 15, 2023
CONFLICT OF INTEREST; VOTING CONFLICT

MEMBER OF PROPERTY OWNERS ASSOCIATION SERVING ON
THE WEST VILLAGES IMPROVEMENT DISTRICT BOARD OF SUPERVISORS

To:  Lindsey Whelan, Counsel to the District (West Villages Improvement District)
SUMMARY':

A member of the West Villages Improvement District Board of Supervisors will
have a prohibited conflict of interest under the second part of Section 112.313(7)(a),
Florida Statutes, where he is a member and an officer of a homeowners' association
suing his agency and where he is the designated corporate representative of the
homeowners' association in the lawsuit. The Board Member would not have a
voting conflict if he voted on matters pertaining to the litigation, due to the size of
the class of people affected by such a vote, but the Board Member is encouraged to
abstain from such a vote pursuant to Section 286.012, Florida Statutes, to avoid any
appearance of impropriety. CEO 77-14, CEO 77-32, CEO 82-14, CEO 84-80, CEO
86-24, CEO 86-41, CEO 90-20, CEO 98-11, CEO 08-22, CEO 10-2, CEO 14-12,
CEO 17-4, CEO 19-1, CEO 21-7, and CEO 22-5 are referenced.

QUESTION 1:

Will a member of the West Villages Improvement District Board of Supervisors
have a prohibited conflict of interest if he maintains a membership in the nonprofit
corporation functioning as the homeowners' association for a community within the
District, serves as an officer on that nonprofit corporation, and serves as the
designated corporate representative of the nonprofit corporation in a lawsuit against
the District?

This question is answered as follows.

You write your inquiry on behalf of a member ("the Board Member™) of the West Villages
Improvement District Board of Supervisors. According to your inquiry, the Board Member was
elected to a four-year term in November 2022. The Board Member was sworn in and seated on
December 15, 2022, at which meeting he requested that you, as District counsel, seek this opinion.
The Board of Supervisors has five members. At present,® four of the seats on the Board of
Supervisors are elected on a one-acre, one-vote basis, but the seat occupied by the Board Member

1 Originally, all five of the Board seats were elected on a one-acre, one-vote basis. See Chapter
2004-456, Section 5(1), Laws of Florida. In compliance with Section 189.041(3), Florida Statutes,
the composition of the Board has begun to transition such that one of the Board seats is elected by
the qualified electors of the District.
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is filled through a district-wide election by qualified electors of the West Villages Improvement
District ("the District") rather than on a one-acre, one-vote basis.

The District spans nearly 12,000 acres. Within the bounds of the District lies the Gran
Paradiso community, which spans approximately 1,000 acres and has approximately 1,935
residential units. The Gran Paradiso community is operated by the Gran Paradiso Property Owners
Association (“the Property Owners Association™). The Board Member owns one residential
property within the bounds of the Gran Paradiso community and, for that reason, is required to be
a member of the Property Owners Association, which is a nonprofit corporation serving as a
homeowners' association pursuant to Chapter 720, Florida Statutes.? In addition to being a
member of the Property Owners Association, and prior to his election to the Board of Supervisors,
the Board Member became a member of the Board of Directors of the Property Owners
Association ("Board of Directors") in March 2022.

The District and the Property Owners Association transact business together through the
District's provision of irrigation water to the Property Owners Association.® In December 2020,
the Property Owners Association began contracting with the District for the provision of irrigation
water at specified rates. Recently, the Property Owners Association initiated a lawsuit against the
District, disputing the service and seeking lower rates for the Property Owners Association.* The
Board Member has been heavily involved in the lawsuit. According to your inquiry, he has
recently served as the designated corporate representative of the Property Owners Association in
the lawsuit, though other corporate officers were available to do so instead, and began testifying

2 Section 720.301(9), Florida Statutes, defines a "homeowners' association” as:

a Florida corporation responsible for the operation of a community or a mobile

home subdivision in which the voting membership is made up of parcel owners or

their agents, or a combination thereof, and in which membership is a mandatory

condition of parcel ownership, and which is authorized to impose assessments that,

if unpaid, may become a lien on the parcel. The term “homeowners’ association”

does not include a community development district or other similar special taxing

district created pursuant to statute.
Relevant to this inquiry, a homeowners' association has the power to commence litigation. Section
720.303(1), Florida Statutes, states in part:

Before commencing litigation against any party in the name of the association

involving amounts in controversy in excess of $100,000, the association must

obtain the affirmative approval of a majority of the voting interests at a meeting of

the membership at which a quorum has been attained.
% Your inquiry does not detail any other ongoing business transactions between the District and
the Property Owners Association.
4 We note that the Board Member has contacted Commission staff to dispute the Requestor's
(District counsel's) description in the ethics inquiry of certain details pertaining to the lawsuit. The
particulars of the lawsuit are not relevant to this opinion, except than that there is a lawsuit and the
Board Member is involved in it, and there seems to be no material dispute over those two facts.
To the extent that the Board counsel who requested the opinion and the Board Member seem to
disagree over the facts, we reassure both that the differences are immaterial for purposes of this
analysis.
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as a witness against the District at a preliminary evidentiary hearing in December 2022 regarding
a motion for preliminary injunction.®

With this background, you ask whether the Board Member's relationship with the Property
Owners Association creates a prohibited conflict of interest for him.

To answer this question, analysis under Section 112.313(7)(a), Florida Statutes, is needed.
Section 112.313(7)(a) states:

No public officer or employee of an agency shall have or hold any employment or
contractual relationship with any business entity or any agency which is subject to
the regulation of, or is doing business with, an agency of which he or she is an
officer or employee . . . ; nor shall an officer or employee of an agency have or hold
any employment or contractual relationship that will create a continuing or
frequently recurring conflict between his or her private interests and the
performance of his or her public duties or that would impede the full and faithful
discharge of his or her public duties.

There are two prohibitions in Section 112.313(7)(a). The first prohibition of this statute
proscribes a public officer from having any contractual relationship with a business entity or an
agency that is regulated by or is doing business with his or her agency. The second prohibition of
this statute proscribes a public officer from having a contractual relationship that would create a
continuing or frequently recurring conflict of interest or would create an impediment to the full
and faithful discharge of his or her public duties. This requires an examination of the public
officer's duties and a review of his or her private employment or contractual relationship "to
determine whether the two are compatible, separate and distinct or whether they coincide to create
a situation which tempts dishonor.” Zerweck v. State Commission on Ethics, 409 So. 2d 57, 61
(Fla. 4th DCA 1982) (internal quotations omitted).

Regarding the first part of Section 112.313(7)(a), we have opined in the past that a public
officer's rank-and-file membership in a nonprofit corporation creates a contractual relationship
between the public officer and the nonprofit corporation. See CEO 19-1, CEO 14-12, and CEO
10-2. We have also opined that "a business entity is doing business with an agency where the
parties have entered into a lease, contract, or other type of legal arrangement under which one
party would have a cause of action against the other in the event of a default or breach.” CEO 86-
24. Initiating, maintaining, and settling a lawsuit between a business entity and an agency,
however, does not constitute "doing business™ under the first part of Section 112.313(7)(a). See
CEOQ 22-5, CEO 17-4, and CEO 77-14.

We now analyze the Board Member's situation under the first part of Section 112.313(7)(a).
The Board Member has a contractual relationship with the Property Owners Association because
he is a member of the nonprofit corporation. While the lawsuit does not constitute "doing
business” under the first part of Section 112.313(7)(a), we nonetheless find that the Property
Owners Association is doing business with the District because it has contracted with the District
for the purchase of irrigation water. The arrangement constitutes "doing business” because the
Property Owners Association could initiate, and in fact, has initiated, a cause of action against the

® Apparently, direct testimony had occurred, but cross-examination and redirect had not. Further
hearings are scheduled for February 2023 and it is expected the Board Member's witness testimony
would conclude then.
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District to resolve rights and obligations under that contract. Where the Board Member has a
contractual relationship with the Property Owners Association (through his nonprofit membership)
and that entity is doing business with the District (through the irrigation water contract), the
elements of the first prohibition of Section 112.313(7)(a) are met. In the absence of an exception,
a prohibited conflict of interest would be created.

An exception, however, is applicable to negate the conflict. Section 112.313(12)(c),
Florida Statutes, says that no person shall be held in violation of Section 112.313(7)(a) where
"[t]he purchase or sale is . . . for any utilities service[.]" In CEO 86-41, we found that a city's sale
of water to a private business entity that retained a city council member as an engineer was a
purchase or sale for a utility service that qualified for this exception. Here, in the Board Member's
case, where we also have the sale of water by an agency to a private entity, the exception also
applies to negate the conflict.®

We turn now to our analysis under the second part of Section 112.313(7)(a). We have in
the past reviewed similar situations to make a determination as to whether a public officer's private
contractual relationships coincide with his or her public duties to create a situation that tempts
dishonor as Zerweck requires.

For example, in CEO 82-14, we determined that membership in a voluntary,
unincorporated association constituted a contractual relationship with a business entity, but that
mere membership in that association, without additional facts indicating the public officer could
be tempted to dishonor their public responsibilities, was not enough to find a continuing and
frequently recurring conflict under the second part of Section 112.313(7)(a).

In CEO 90-20, a member of an unincorporated association challenging the city's special
tax assessments in court was elected to the city council. Upon his election, he resigned his post as
chairman of the unincorporated association and had his name removed as one of the named
plaintiffs in the class action lawsuit. Under those facts, specifically relying upon the
councilmember's efforts to divorce himself in his private capacity from the ongoing lawsuit and
remove himself as a representative of the group in the lawsuit, we found no prohibited conflict of
interest under the second part of Section 112.313(7)(a), even though he remained a member of the
association.

In CEO 08-22, we considered a city councilmember who was a member and the chairman
of a registered political action committee that was suing his city. The city councilmember
terminated his service as an officer or director of the political action committee, though he
continued to be a dues-paying member of it. We found that where the councilmember merely had
membership in the organization that was suing his agency, but was not an officer or director, a
prohibited conflict of interest was not created under the second part of Section 112.313(7)(a).

Itis clear from these three opinions that while membership in an unincorporated association
or political action committee creates a contractual relationship with that entity, that membership is
not enough to create a continuing or frequently recurring conflict under the second part of Section

¢ A second, though less permanent, exception is also available. We have found in the past that
Section 112.316, Florida Statutes, operates to effectuate a "grandfathering” of a contractual
relationship where a public officer's contractual relationship with a business entity and that
business entity's "doing business" relationship with the public officer's agency both precede the
public officer's assumption of office, at least until the contract terms are changed or amended. See
CEO 22-5 for a lengthy discussion of grandfathering under Section 112.316 as applied to conflicts
under the first part of Section 112.313(7)(a).
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112.313(7)(a). However, when the membership is coupled with an additional incentive to
compromise one's public duties, such as serving as an officer or director of the organization, or
serving as its designated corporate representative in litigation, the prohibition in the second part of
the statute will apply.

We believe the analytical framework set forth in CEO 82-14, CEO 90-20, and CEO 08-22
is applicable to members of nonprofit corporations, as well. In the Board Member's case, a conflict
of interest under the second part of Section 112.313(7)(a) will be present if he continues to be a
representative of the Property Owners Association (nonprofit corporation) in the lawsuit and
continues to be an officer in the Property Owners Association (nonprofit corporation) while he
maintains a membership in the nonprofit organization and holds office on the Board.” While he
serves as an officer and as a designated corporate representative of the Property Owners
Association, he is in a situation where he owes obligations to those on both sides of the lawsuit
and he could be tempted to compromise his public responsibilities.

To avoid a conflict of interest going forward, he should either (1) end his membership in
the Property Owners Association (eliminating the contractual relationship that is a predicate to
finding a violation),® (2) resign as an officer of the Property Owners Association and remove
himself from all representative capacities in the lawsuit (eliminating the facts and circumstances
that might tempt him to dishonor his public responsibilities),® or (3) leave his public position.

”We are not aware of any exceptions that would be applicable to the scenario presented to negate
the conflict. We find that the exception in Section 112.313(7)(a)1., Florida Statutes, does not apply
here given that the conflict derives from the representation of a business entity before and/or
against the Board Member's agency. As we opined in CEO 77-32, the exception does not apply
to negate a conflict of this nature. The exception found in Section 112.313(15), Florida Statutes,
which creates an exception for those who are employed by a tax-exempt organization under s.
501(c) of the Internal Revenue Code and meet certain other criteria, is also not applicable. As we
discussed in CEO 98-11, Note 2, this exception "speaks to the holding of employment and not the
holding of a contractual relationship,” and the Board Member is not employed by the nonprofit
corporation; he holds a contractual relationship with it through his membership.
8 We recognize the difficulties with this option given that "membership [in the homeowner's
association] is a mandatory condition of parcel ownership.” 8§ 720.301(9), Fla. Stat.
% Assuming the Board Member is offering uncompensated testimony (e.g., that he is not an expert
witness that has been retained to testify against his agency), we believe the Board Member can
continue to be a fact witness in the case. See CEO 91-66 and CEO 94-32. The Code of Ethics
does not operate to prevent public officers from offering uncompensated, truthful testimony in a
court of law, even if that uncompensated testimony might serve interests counter to the agency's
position in the litigation.
19 In correspondence and telephonic communications with Commission staff, the Board Member
has asked whether abstaining from votes concerning the lawsuit would cure his conflicting
contractual relationship. As we opined in CEO 94-5:

Compliance with the voting conflicts law (Section 112.3143, Florida Statutes),

which would include abstention from voting or participation in matters involving

[those with whom the public officer has a contractual relationship], does not obviate

the conflict under Section 112.313(7)(a). Nothing in Section 112.313(7)(a)

indicates that compliance with Section 112.3143 creates an exemption from [its]

application . ... Moreover, we do not believe that abstention should have the effect
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QUESTION 2:

Would the Board Member have a voting conflict if the Board were posed with a
vote concerning the litigation between the District and the Property Owners
Association?

This question is answered as follows.

You ask whether a voting conflict will exist if the Board Member votes on a matter
pertaining to the litigation between the District and the Property Owners Association.
Section 112.3143(3)(a) provides:

No county, municipal, or other local public officer shall vote in an official
capacity upon any measure which would inure to his or her special private gain or
loss; which he or she knows would inure to the special private gain or loss of any
principal by whom he or she is retained or to the parent organization or subsidiary
of a corporation parent by which he or she is retained, other than an agency as
defined in s. 112.312(2); or which he or she knows would insure to the special
private gain or loss of a relative or business associate of the public officer.

The statute prohibits the Board Member from voting on any measure that will inure to his
special private gain or loss, or to the special private gain or loss of a principal by whom he is
retained, a relative, or a business associate. There is nothing in the facts presented to indicate that
a principal by whom the Board Member is retained, a relative, or a business associate would be
affected by a vote pertaining to the litigation. The Property Owners Association is not a principal
by whom the Board Member is retained because it does not compensate him. See CEO 84-80.
Therefore, we are only concerned with whether the vote would create a special private gain or loss
for the Board Member himself.

We have opined before that where the size of the class of people affected by a vote is
sufficiently large, and a public officer's proportional interest in the class of those affected by the
vote is sufficiently small, a public officer's gain or loss from the vote cannot be said to be "special”
as would be required to find a voting conflict under Section 112.3143(3).

Here, although a vote relating to the litigation could create a gain or loss for the Board
Member himself, depending on the specific nature of the vote, he is just one member of the
Property Owners Association, which has 1,935 residential units! that would be affected in
substantially the same manner by the litigation. For this reason, a voting conflict would not be

of creating an exemption, because [a public officer's] duties are not confined to
voting on or participating in matters which come before [his or her board] for
formal consideration[.]"
See also CEO 12-9; accord In re Milton West, Complaint No. 16-032, Final Order No. 17-057,
aff'd by sub nom. Milton West v. Comm. On Ethics, 5D17-2075 (Fla. 5th DCA 2018).
11 The Board Member has informed Commission staff he believes there are over 1,800 individual
property owners of the 1,935 residential units in the Gran Paradiso community.
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created if the Board Member voted on a matter pertaining to the litigation.*?> That being said, we
believe voting on such a matter would create the appearance of impropriety and raise questions
about the Board Member's objectivity, given his private interests and level of involvement in the
lawsuit. We do not think it would instill public confidence in government for the Board Member
to participate in such a vote and we would strongly encourage him, as we suggested to a similarly-
situated public officer in CEO 21-7, to invoke Section 286.012, Florida Statutes, and abstain from
such a vote, instead.*®

If the Board Member does choose to vote on such a matter, he must take great care not to
violate Section 112.313(6), Florida Statutes, and Article I, Section 8(h)(2), Florida Constitution,
which prohibit public officers and employees from abusing or misusing their positions with a
wrongful intent to achieve a benefit for themselves or certain others.

QUESTION 3:

Would the Board Member have a prohibited conflict of interest if a nonprofit
corporation and political committee of which he is an officer, or the Board Member
personally, litigate against the City of North Port?

This question is answered in the negative.

In your inquiry, you explain the Board Member also is the chairman of West Villagers for
Responsible Government, Inc. ("WVRG"), a nonprofit corporation and a political action
committee. In October 2020, WVRG began petitioning the City of North Port (“the City") to de-
annex a significant portion of lands from the City's geographical boundaries. These lands,
however, also fall within the District's boundaries. In October 2022, the City rejected the petition
to de-annex. In December 2022, WVGR and the Board Member in his personal capacity filed a
Petition for Writ of Certiorari with the Twelfth Judicial Circuit Court to quash the City's order
regarding de-annexation. While the District is not a party to the litigation, you estimate it could
incur substantial costs as a consequence of the proposed de-annexation, including costs to
renegotiate agreements with the County, costs to obtain permits with the County, and legal and
engineering costs to amend its enabling legislation and effectuate the separation from the City.

With this background, you ask whether the Board Member will have a prohibited conflict
of interest as a result of the litigation with the City.

Even assuming the Board Member holds a membership in WVRG, there is no indication
that WVRG is doing business with or is regulated by the District, which is the Board Member's
agency. Thus, there is not a conflict under the first part of Section 112.313(7)(a). Regarding the
second part of Section 112.313(7)(a), once again assuming that the Board Member holds a
membership in WVRG, there is no indication that the Board Member's public responsibilities to

2 \We note that the exception to the voting conflict law found in Section 112.3143(3)(b), Florida
Statutes, does not apply to the Board Member because the Board Member was not elected on a
one-acre, one-vote basis, even though his colleagues on the Board were.

13 Section 286.012 allows a public officer to abstain from a vote if there is or appears to be a
possible conflict under Section 112.3143 or Section 112.313. If a public officer does abstain for
that reason, Section 286.012 requires them to comply with the disclosure requirements of Section
112.3143.
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the District bear any relation to the lawsuit against the City. The District is not a party to the case
and there is no official decision-making to be taken by the Board of Supervisors that would affect
the course of the litigation. Although the District could have substantial costs as a consequence of
the lawsuit, those costs are not damages or fees derived from engagement in the litigation, but
business expenses that will be necessary to adapt to a ruling that orders de-annexation. Because
the public position of the Board Member and his private interests concerning the City lawsuit do
not coincide to tempt him to dishonor his public responsibilities, there is no conflict under the
second part of Section 112.313(7)(a).**

You ask whether District votes regarding development matters in the proposed de-
annexation areas would create a voting conflict for the Board Member. Because it does not appear
that votes on development in the de-annexation areas would create a special private gain or loss
for the Board Member or any relative, business associate, or principal by whom he is retained,
there is no voting conflict under Section 112.3143(3).

Your questions are answered accordingly.

ORDERED by the State of Florida Commission on Ethics meeting in public session on
March 10, 2023, and RENDERED this 15" day of March, 2023.

Glenton "Glen" Gilzean, Jr., Chair

“|f, however, the District joins the lawsuit at some point, then the facts will resemble the scenario
presented in Question 1.
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